GREG ABBOTT

February 14, 2013

Mr. Orlando Juarez, Jr.

Counsel for the United Independent School District
Escamilla, Poneck & Cruz, L.L.P.

216 West Village Boulevard, Suite 202

Laredo, Texas 78041

OR2013-02601
Dear Mr. Juarez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 479281.

The United Independent School District (the “district”), which you represent, received a
request for information pertaining to a specified allegation involving a named individual.
You claim the submitted information is excepted from disclosure under section 552.114 of
the Government Code.! We have considered the exception you claim and reviewed the
submitted information.

We note the United States Department of Education Family Policy Compliance Office
has informed this office the Family Educational Rights and Privacy Act (“FERPA”),
section 1232g of title 20 of the United States Code, does not permit state and local
educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purpose of our

'Although you raise section 552.101 of the Government Code in conjunction with section 552.114 of
the Government Code, this office has concluded section 552.101 does not encompass other exceptions found
in the Act. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). In addition, you claim
section 552.026 of the Government Code. We note section 552.026 is not an exception to disclosure; rather,
section 552.026 provides the Act does not require the release of information contained in education records
except in conformity with the Family Educational Rights and Privacy Act of 1974. Gov’t Code § 552.026.
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review in the open records ruling process under the Act.> Consequently, state and local
educational authorities that receive a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that
is, in a form in which “personally identifiable information” is disclosed. See 34 C.F.R.
§ 99.3 (defining “personally identifiable information™). You state portions of the submitted
information consist of personally identifiable information of students that are protected under
FERPA. We note this information includes handwritten student statements. See Open
Records Decision No. 224 (1979) (student’s handwritten comments protected under FERPA
because they would make identity of student easily traceable through handwriting, style of
expression, or particular incidents related in the comments). Because our office is prohibited
from reviewing these records to determine whether appropriate redactions under FERPA
have been made, we will not address the applicability of FERPA to the submitted documents.
See 20 U.S.C. § 1232g(a)(1)(A). Such determinations under FERPA must be made by the
educational authority in possession of such records. Likewise, we do not address your
arguments under section 552.114 of the Government Code. See Gov’t Code §§ 552.026
(incorporating FERPA into the Act), .114 (excepting from disclosure “student records”™);
Open Records Decision No. 539 (1990) (determining the same analysis applies
under section 552.114 and FERPA). However, we will consider the applicability of
section 552.117 of the Government Code to the submitted information.’

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.
See Gov’t Code §§ 552.024, .117. Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s
receipt of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee who did not timely request
under section 552.024 the information be kept confidential. Therefore, to the extent the
individual whose information is at issue made a timely election under section 552.024, the
district must withhold the information we have marked under section 552.117(a)(1) of the
Government Code. To the extent the individual did not make a timely election under
section 552.024, the district may not withhold the information we have marked under

A copy of this letter may be found on the Office of the Attorney General’s website:
http://www,oag state.tx.us’open/ 2006072 5usdoe. pdf.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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section 552.117(a)(1) of the Government Code.* As you raise no other exceptions, the
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Michelle R. Garza
Assistant Attorney General
Open Records Division
MRG/bhf

Ref: ID# 479281

Enc. Submitted documents

c: Requestor
(w/o enclosures)

“Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2).
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